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DTUEN pre-2Cusn discios re after
& Slamant has ssuec a2 orGtee.
Ve claim forr zng n Arsenal
Footbali Club pic v Elite Sports
Distribution Ltgd 120021 EwHe
3087 {Ch; ar order for such gis.
closure by the defendart com-
Pany was grantad - for the source
of protographs of footbatiers
used without pernission — on an
unsuccessful apphication for a
strike-out of the claim
Also, can the court refuse tg
order pre-action disclosure even
if the criteria in CPR 31.16 are
met? Merpro Group Ltd v Dy-
namic Processing Solutions
[2003) EWHC 119 (Ch}, [2003)
""ER (D) 49, decided that orders
uld not be made when the
ther party has shown a willing-
Ness 1o comply voluntarily,

Other disclosure issues
Three Rivers DC v 8ank of Eng.
land (Disclosure) No 3 {2003
Times 19 April, decided that legaj
advice privilege did not extend to
the bank's documents, which
weére used by a committee cre-
ated to obtain legal advice relat.
ing to the INqQuiry into the col
lapse of the Bank of Credit and
Commerce Internanonal.

Also, the court does have the
power (o order the disciosure of
confidential information. In Intel
Corporation v via Technologies
Inc {2002] EwHC 1434, ‘trade

Hs" were ordered 1o be dis-
[ ¢ o US lawyers 1o enabis
the claimant's English lawyers 13
Prepare a request for further in
formation, ang Premier Profijes
Ltd v Tioxide Europe Ltd 20 Sep-
tember 2002, QBD, was decided
Similarly on condition that the
confidential documents were not
o be disclosed to anyone other
than the claimant's experts and
2gal advisers

Service
Parts 6 and 7)
1 Lakah Group v Al Jazeera
atellite Channet {2003} ewHC
231, leaving a claim form with 3
#son whe has a senior poOsitGn
3 Company was not valig ser
‘2. and neither was posting the
me 10 an sddress which was
t 8 defendgant’s place cf busi-
38, under CPR 8,515,

in Robert v Momentum Ser-
vices Ltd [2003] EwCa £y 29¢
the  distrier judge gave the
clammant an &xtension of ime (-
SE€rve carticularg i a lersongt i~
Jury case when he was waiting for
3 medical report The circuit
Judge conducted a fehearing and
granted the defendant's appeatl,
because the district judge hag
Nt applied the CPR 3.9 relief
from the sanctions checklist. The
Court of Appeal said that the
Crrcuit judge was wrong, as this
type of application required a
swift decision, A rehearing was
inappropriate and 3.8 did not
apply. as time to file particulars
had not expireqd.

Patients and capacity
(Part 21)

ifi Masterman-Lister v (1)
Brutton & Co (2) Jewell/Home
Counties Dairies [2002) EwCa
Civ 1889, which is going to the
House of Lords, the test of men-
tal capacity apphes in relation to
the particuiar transaction in Iiy;.
Eation based on whether 3 party
1S capable of understandﬂwg -~
with advice from his /her solici
tors - the marters to be decidea
n the proceedings, not whether 3
patent can manage all his, her
affars. If there 1 doubt, the
district judge shoulg see the ‘pa-
tient’ and order a medical report,
While heavily criticised by some
commentators, as there are now
different tests of Capacity for var-
lous situations, the Court of Ap-
peal was clearly unwilling to see
a very old case (an allegediy un
dersettled personal infury ciaim)
reopened.

Case Mmanagement,
Sanctions and striking
out

(Parts 1 and 3)

The continued message from the
Senor courts is that Stitke guts
are only jusufiable 1n Very ex-
lreme situations usually wher a
party ras blatantly d sregarded
Court directions ang orders as in
Nutrinova v Arnold SUHR [2002)
EWHC 1729 (ch). Here, the ge-
fandants  wers Ewity of a
number of significant breactes
regarding disclosure ang nspec
tion, so that a fair tnal was no

loriger POssible, and 1t was aporo-
Priate 15 strike Out 'he deferce

But 2t the OMheEr recent re.
ported cases have beer more Ja.
nient 15z Party n dzfaulr in
James v Baily Gibson & Co
[2002) EwCa Cjy 1€9C. 2 profes
sional negligence claim arising
frem a persanat Imury claim
which had been Struck out, the
claimant failed 1o atiend severa|
appomntments with g psychiatrist
The judge Stayed the action The
Court of Appeal overturned this,
as it did not achieve the Just
objective unger cpR Part 1 or
Human Rights act 1998 Sch 1
article 6.

Taylor v Anderson [2002]
EWCA Civ 1680, (2002) wL
31523201, concerned an acei-
dent which Occurred in 1990, A
Writ was issued in 1994, and the
claim was automatically stayed in
2000. The district judge struck
the claim out as a fair trial would
be very difficuir. But the Court of
Appeal saig this was not the right
test - there needs to be a sub.
Stantial risk that a fajr trial of the
Issues will be impossibie, Fay v
the Chief Constabie Of Bedford-
shire 5 February 2002, 0BD, was
decided similarly.

On a different theme, in Khia-
ban v Beard [2003] Ewca ciy
358, the Court of Appeal said the
dhstrict judge was wrong to strike
out & road traffic accident dis-
Rute relating to the driver's insur-
ance excess when the real value
of the ctaim was greater, as par-
ties couid agree to limit the
claim's value to be decided by the
court (the parties' motves nthis
Situation are often to restrict the
court fees payabie),

Jenes v University of Warwick
[2003] EWCA Civ 151,15 a partje-
ularly clever Judgment of the
Court of Appeal that aimed 1o
‘balance the Interests’. The court
disapproved of the defendant's ‘5
Surreptitious methods in a per-
sonal injury action - 1S agent,
PCSINg as & market researcher,
gained access to the Claimant's
home ana used 3 hidden camera
to film her. The evidence was aj-
lowed to be adduced in the inter-
ests of jJustice, but because thera
Nad been & bieach of article 8 of
e European Convention on

Human Rights. the Costs of argy-
INg about the evidence WETE 1 be
borne by the defendant The
Court 2f Appeal alse said that the
irial Judge shouig cans.ger the
defendant = conduct  further
when deciding on the Costs of the
whole claim.

Expert evidence
(Part 35)

The main issus cantinues to be
the independence of experts and
their duty to the court. In Helical
Bar pic v Armchair Passenger
Transport Ltg [2002] EwHe 367
(QB}, an expert was allowed to
give evidence - gven though he
had workag previously for a com.
pany closely wnvolved in the ac-
ton - as he had the relevant ex-
pertise and was aware of, andg
willing to comply with, his duty to
the court.

In Colt Telecom Group plc
[2002) EwHC 2815 (Ch), an ac-
countant insolvency practitioner
from a 'Big Five™ firm was criti-
cised for Eiving expert evidence
for one company which was peti-
tioning for another's adminjstra.
tion because his practice hadg
acted recently for the ‘defendant’
company, and particularly be-
Cause the firm wouid greatly
profit if his evidence was ac
cepted. as it was the proposed
administrator. The judge con-
cluded that the accountant ex-
pert witness hag ‘espoused his
client’s cause' ang disrmissed
the petition which, he said,
should never have been brought.

Watson v North Tyneside
{2003) CL March 47, decided that
the value of the claim is not the
predominant factor N whether
each party Might have its own ax.
pert. Here, the claimant and the
first defendant hag instructed a
medical ‘single joing expert the
seedndsdefendant, who had be-
come a party iater, wanted s owr
expert — the court saigd the nuror
nature of the Njury a fractured
wnst, did not Justify additionai
medical evidence
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