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Legal update

David Evans v Secretary of State for the Department of Energy and Climate
Change (1) JJ) Maintenance Limited (2)

NIHL causation: hearing loss when measured at over 2, 3 and 4 kHz was “both significant and
appreciable”.

Facts
The claimant alleged that he had developed Noise Induced Hearing Loss (NIHL) as a consequence of his employment with
both defendants. Breach of duty was admitted and It was also “agreed” that the claimant’s cumulative Noise Immission

Level was in the region of 104 dB.

The case turned on a dispute between the medical experts - Mr. Singh for the claimant and Professor Lutman for the
defendant as to whether the claimant's hearing loss was “significant” or whether it should be treated as “ de minimis” and
not compensatable.

Mr. Singh argued that the claimant’s overall hearing loss should take into consideration the claimant’s hearing loss at 4
kHz whilst Professor Lutman'’s view is that measured over 1, 2 and 3 kHz the Noise Induced component was just 1.1 dB
and as such, it would not have a noticeable effect over the claimant’s ability to hear.

The claimant’s largest hearing loss was at 4 kHz which if ignored Mr Singh argued would lead to the claimant's overall
hearing loss being distorted. Mr Singh pointed out his previous criticism of the Lutrnan Coles Guidellnes - a position which
was seemingly accepted in principle by Professar Lutman in a joint statement prepared on a previous case in 2014.

His Honour Judge Bidder QC held;

‘It seems to me that must be taken as a concession.....that the paper needs refinement.....

Whilst it is | accept a peer/reviewed paper in a respected journal......the authors refer
to the paper as a ‘proposal”.

Further, at paragraph 19

....... ! do not consider it necessary for me to conclude on a balance of probabilities
that the paper must be accepted as a gold standard for the guantification of NIHL".

The battle ground

The case turned upon the significance or not of the hearing loss at 4 kHz.

Mr. Singh relied upon a 2016 paper undertaken by Professor Brian Moore of Cambridge University whose conclusions
within the paper were;

“Thar the audiometric threshold at 4 kHz and possibly at 6 kHz should be taken into
account when considering compensation for occupational Noise Induced Hearing
Loss in a medico-fegal context”.
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Mr. Singh accepted firstly that when measured over 1, 2 and 3 kHz, the Noise Induced component was no more than 2.3
dB and that this would not cause “an appreciable disability”, Secondly, he accepted that a measurement over these
frequencies was the traditional method but argued that in this case it did not lead to a just result.

Professor Lutman placed reliance on his previous collaborative work with Professor Moore which he said led to the
conclusions of an absence of any statistically significant effect of additional hearing loss. This was rejected by the Judge
on the basis that Professor Moore’s own paper was published 2 years later and because Professor Lutman accepted the
earlier work was not suitable for publication.

The Judgment

Judge Bidder preferred to Mr. Singh’s evidence over Professor Lutman's holding that the original 2000 Coles Guidelines
supported an average taken over 2, 3 and 4 kHz in certain circumstances.

Further, that the claimant’s hearing loss at 3, and 4 kHz at this case producing an average of just over 11 dB would cause
the claimant;

"An appreciable and measurable difference in both the audibility of sound and the
resolution of speech”.

Judge Bidder stated (paragraph 51) that he preferred the clinical experience of Mr Singh;

‘Who was used to seeing the effects of such sensorineural loss on patients
he treated”.

Implications

We recommend that the judgment should be treated cautiously - it is not a wholesale rejection of the Lutman Coles
Guidelines [2016] but is a case which turned on its own facts - namely the measurement of hearing loss over the
“conventional frequencies of 1, 2 and 3 kHz did not reveal any appreciable loss and “under estimated” the contribution
that noise had made to the claimant’s overall hearing loss when the loss of 4 kHz was taken into account.

Handlers should be aware of the arguments here however. There was fairly significant criticism of Professor Lutman’s
attempt to walk back from a concession made in a prior joint report prepared by him and Mr. Singh that quantifying over
2-4kHz could be appropriate. That concession should now be regarded as being in the public domain and is likely to arise
tn medical reports in the future,

Measurement of hearing loss over 1, 2 and 3 kHz remains “the norm", and this judgment does not alter that position.
If you would like to discuss any of the issues in this update please do not hesitate to contact us:
* Jim Byard, Partner, at Jim.byard@weightmans.com or call on 0116 242 8914

*= Peter Tyler, Solicitor, at peter.tyler@weightmans.com or cali on 0121 616 6560

Weightmans LLP
December 2017
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De Minimis and The LCB Guidelines — An Update

Introduction

We discussed the issue of de muinimis in NIHL claims in edilions 3, 93, 108, 133 and 161 of BC Disease News i e. does NIHL of a magnilude of
only a few decibels, or. ouiside of the key frequency range for hearnng, matenally affect the claimant?

This week, we revisit the topic in light of the recent decision in Evans v Secrelary of State for the Depariment of Energy & Chimate Change and
JJ Maintenance Limited {12 December 2017, Cardiff County Count), in which the LCB Guidelings {20186) for the quantification of NIHL were
utilised, alongside a de minimis defence.

Background fo De Minimis

For the purposes of this article, il Is worth revisiting the topic of human heanng. The human range of hearing Is between in the region of 20 Hz
and 20 kHz in children and young adults but with the hugh range frequencies at 8 kHz and above fading with age

The human voice produces sound wilhin a frequency range of about 60 Hz-7 kHz but most human speech falls within a range of 250 Hz-3 kHz
The primary importance of sound within the human speech frequency range of 250 Hz-3 kHz is infemationally recognised in the transmission
of speech through lelecommunications networks with circuitry designed to caplure sound within that range anly.

However, sound at 4 kHz can also play a part in speech recognition According lo an Irish Expert Hearing Group ‘each individual frequency
supplies a different quanlity of information for understanding speech. All frequencies between 250 Hz and 4,000 Hz conlribute to speech
comprehension, but sorme are more important than others  The most important frequency for understanding speech in a quiet envionment is
2,000 Hz. The other frequencies, e.g. 250 Hz, 500 Hz and 4,000 Hz, are less important'!V Imporantly the same Expert Hearing Group
concluded that ‘frequencies of 6.000 Hz and & 000 Hz cany no informalion for speech comprehension’. This Is reflected within the figure below
reproduced from the Group's report showing the frequency ranges important for understanding speech.
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Da Minimis NIHL?

With the nature of human bearing in place, we can naw ask how the legal principles are to be applied in NIML cases. |s hearing foss of only a
few decibels actionable? Similary. 1s more sigruficant hearing loss outside of the key frequencles for human hearing - that is 250 Hz-3 kHz -

actionable? We posed these questions in eartier editions of BCDN — where did we leave this topic?

Case Law Thus Far

To our knowledge there have now been 8 County Count decisions which address de minimis arguments in NIHL clasms (there are no doubt

other decisions out there). Defendants have succeeded in 3 of these cases which we summarise below
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Evans v Secretary of Stale lor the Depariment of Energy and Climate Change

Let us tum to the facts of the case in Evans.

The claimant claimed damages from 2 of his former employers for NiHL, including for the provision in future years of hearing aids and for the

malntenance of those ads
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He was employed by the 1% defendant, NCB, from 1975-1979 and by the 2™ defendant as a general labourer from 2000-2010 I was
estimated by an acoustic engineer thal the claimant s Noise Immission Level (NIL) was in the region of 104 dB and this was accepted by both
parties. This took into account any hearing protection wem by hsm. Both defendants conceded breach of duty and neither advanced a limitation
defence

The parties also agreed, applying the criteria in Coles 2000 Guidelines, that the claimant had suffered NIHL as a result of his exposure 10 noise
in his various employments. The agreed NIL satisfied R2 requirement of the Guidelines. the audiogram showed a high-frequency hearing loss
in bath ears consistent with the R1 requirement of the Guidelines and the experts agreed that there was a bulge at 3 and 4 kHz in both ears
consistent wath the R3 requirement.

However, the defendants disagreed about the quantification of that hearlng loss and about whether the loss was significant or appreciable and
so submitted that unless the claimant cowld prove. on the balance of probabiliies, that his hearing loss was significant or appreciable that it

should be treated as ‘de minimis' or non-compensable

The expert for the claimant was Mr Singh and the expert for the defendant was Professor Lutman. The claimant was examined by Mr Singh in
February 2013 and complained that he had hearing difficulties for around 1 to 2 years. His right ear was subjectively his worst hearing ear and
he found his hearing loss to be problematic in domestic and social situations a.g. having to tum up the volume on the television and struggling
to hear conversation He did not report suffering from tinnitus.

Two audiograms were carmied out by Mr Singh an the claimant with the results as fallows.
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Mr Singh, relying on figures in the ‘Black Book[1], assessed the claimants average hearing loss aver 3 and 4 kHz as 11.2 dB. Professor
Lutman, however, relied upon the recent LCB Guidelines {2016) 1o quantfy the claimant's loss over 1, 2 and 3 kM2, which he assessed lo be
1.1dB which he argued was too small 1o have a noliceable effect on the claimant's day-to-day hearing ability

The LCB Guidelines (2015} assume that the ‘anchor point’ threshold values, typically at 1 and & kHz, will to some exlent be affected by NIHL.
To assume thal the threshoids at the anchor paints are purely down to AAHL will under-estimate the NIHL component. The new guidelines
offer a method far estimating the NIHL at the anchor points and cbtaining AAHL data against which to better compare the claimant's hearing
thresholds and most accurately quantify the NIHL.

Mr Singh did not agree with Professor Lulman's use of the LCB guidelines which he referred to as ‘illogical and unfair’. In support of this he
relied upon a Joint statement in a previous case from 2014 in which Professor Lutman appeared to accept Mr Singh's suggestion that the
logical problems with the LCB guidelines could be avoided by assessing tle binaural loss at 2, 3 and 4 kHz

Professor Lutman in the present case conceded that if LCB 2016 was striclly used with 1 kHz as the iower anchor point. the estimation of
NIHL, might be distorted

In relation to this HHJ Bidder QC, stated at para 18 of the Judgment,

it seems lo me that that must be taken as a concession by ane of the authors of the 2016 paper that that paper needs refinement While it is, |
accept. a peer-reviewed paper in a respacted joumal, it should be nofed that the authors spetifically describa it within the paper as a
‘proposal® Winle Miss Williams for the Defendants telfs me, and | accept from her, that LCB 2016 has been accepled by same 1% instance
Judges (and, no doubl, refected by others) it has nol been considered at an appeal lave!

He also wentl on to point out that the parties had not cited any responses by experts in this field to the proposals in the 2016 Guidelines As
such, in relation to the Guidelines HHJ Bidder concluded

https://www.bc-legal.co.uk/bcdn/397-216-de-minimis-and-the-lcb-guidelines-an-upda... 10/04/2018
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‘Given that Prof Lutman accepts, in this case, that strict adherence lo the paper by use of the 1 kHz level as an anchor point may distort the
estimation of NIHL in this case | do not consider thal it is necessaty for me to conclude, on a balance of probabilities, that that paper must be
accepled as some sort of "gold standard” for the quantification of NIHL '

Professor Lutman, accepling the distortion caused by takmg 1 kHz as the lower anchar point, made an adjustment recommended in the 2016
Guidelines where there is a steep fall off at 8 kHz and he replaced the measured thresholds at 1 kHz with a value of 7 dB {instead of the
measured value of 15dB) 7 dB comesponds with the 50™ percentile for age assoclated hearing loss al 1 kHz. Once that procedure was
adopled, the NIHL was then assessed as 2 3 dB (binaural 1, 2, 3 kHz average). Professor Lutman, again contended that this loss was too
small to be noticeable and in cross-examination, Mr Singh agreed with this.

However, Mr Singh, argued thal hearing at 3 and 4 kHz are also very important In terms of speech intelligibility He submitted that in the Black
Book. there is an acknowiedgment that the adoption of the 1,2 and 3 kHz frequencies for conventional nolse loss should not imply the absence
of any disability in some individuals with hearing losses restricled to frequencles oulside that rage — with there being a significant loss at 3 and
4kHz In this case.

He also relied on a paper wiitten by Professor Moore of the Cambndge Neurosciences Depariment in July 2016. pubhshed in the Intemational
Joumal of Audiology. This paper summarises a large amount of research matenal which, Mr Singh contended, supported the impartance of
hearing loss at 4 kHz. In particular [ states at page 131

‘Thera are many studias showing that fraquency components above 3 kHz coninbute o speech intelligibility for people with normal hearing
The paper goes on 10 use the exampie of a2 man aged 55 assessed using the LCB 2016 guidelines to which he said

‘The mean estimate of tha NIHL at 1,2 and 3 kHz is only 2.4 dB which would usually be considered as of not importance The mean estimate of
the NIHL at 1, 2 and 4 kHz is more substantial at 11.7 dB.. This example lilustrates how the noise-induced component of the hearing loss at
frequencies above 3 kHz can fead to some Increase in difficull in understanding soft speech in quiet and a marked increase in difficult in
understanding speech in background noise

Professor Moore, also presenis research which alleges that heanng the voices of women and children and certaln bird song may be
compromised by hearing loss at 4 kidz and above and that the ability to determine whether a sound is coming from in frant or behind

Finally, the following staterment of Professor Moore was also relled upon

‘Therefore the audiomelric threshold at 4 kMz and possibly also at 6 kHz, should be taken into account when considering compensation for
occupational NIHL in a medico-legal confext, A major complaint of people with NIHL is difficulty in understanding speech in noise A good
pradictor of the ability to undersiand speech in noise for pecple with NIHL 1s the average audiomelric threshold at 2 and 4 kiz"

Professor Lutman rejected this analysis and contended that the loss of 11dB al 3 and 4 kHz could not be taken to be significart because of the
lack of published research as to whether such losses at those frequencies have any impact He relied upon his previcus collaborative work
undertaken with Professor Moore in which they were unable to find a stalistically significant effect of that additional hearing loss and moreover.
that any trend showed minimal effect Indeed the specific finding (as written by Moore) was that

“Simitar fo what was seen in the multiple regression analysis above. theie is a lrend (not statistically significant) for the additional “bulge” in the
audiograms shown above o confer a small decrement in performance on the speech recognition m noise test. From a scienlific pomnt of view,
the trand should not be relied upon, as it is not statistically significant: in other words there is a chance that a repeal study might nat show the
same thing’".

HHJ Bldder QC addressed this argument as follows al para 45

‘Clearly | must give weight fo that scientific view of the significance of the evidence That expenment did not show to scientific probability, the
appreciable impact of the higher frequency losses. However, that analysis was in 2014 The larger scale survey which was clearly needed to
establish statistical significance, if it could do so, has no! taken place and whal foliowed was the Maore survey in 20168 which. in my judgmaent,
on batance of probabilities does establish the real significance of 4 kHz and above (o those suffering from an eslablished NIHL at that

frequency'.

Professor Lulman also retied on 2 studies carried out in 2015 and 2016 by McShefferty which consider the ‘just noticeable difference in speech
{0 noise ratio and points out tha! there is no benchmark for what is a 'just noticeable difierence’ in speeth to noise ratio (SNR). The studies
supgested that noise reduction schemes might need to achieve a benelit of greater than 3 dB 1o be reliably discnminable. In the later paper,
the ‘just meaningful difference’ in SNR was considered They found that the miean difference for more clinically relevant tasks was &-8 dB
regardless of hearing ability.

However, on the facts of this case, HHJ Bidder QC, rejected these findings as unhelpful, he said at para 50:

‘Mr Singh. at page 119 crilicises the limitafrons of the 2 studies — and | do nof believe that Professor Lutman has disputed those imifations, but
in my judgment, more significantly. he contends that if those papers are accepled, all | am able to conclude is that 3 dB and & dB are likely to
be of significance in terms of just noticeable and just meaningful levels in lerms of speech lo noise rations when considenng a relatively broad

https://www.bc-legal.co.uk/bcdn/397-216-de-minimis-and-the-Icb-guidelines-an-upda... 10/04/2018
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speech spectrum. Here, however. il is nol in dispute between the experis that there is a binaural noise loss of 11.2d8 averaged at 3 and 4 kHz
and, even accepled the McShefferty research that cannot be regarded as insignificant’,

As a result, the judge concluded that:

‘In my judgmeni. there is support in the Coles 2000 paper for taking an average of 2.3 and 4 KHz lo assess NIHL in certain circumstances and |
prefer the conciusions of Mr Singh fo those of Professor Luiman in relation to the comect anchor point, for reasons I have given above There is
agreement between the expens that there is an 11.2 dB NIHL averaged binaurally at 3 and 4 kHz and | consider the weight of the expert
evidence favours that as being likely o catsa a material and appreciable difference for this claimant in both audibifity of sound and resolution
of speech_In particular, | prefer the clinical experence of Mr Singh, who Is used fo seeing the effects of such sensorineural loss on palients he
treals’.

It was found therefore that the claiman! had proved. on a balance of probabilities, that the noise he was exposed to during his employment with
the defendants contributed to the NIHL and it made a matenal. significant and appreciable difference to his capacily to hear and understand
sounds. Therefore, he said, the damage was ‘unguestionably compensable’. Applying the JC Guidelines for NIHL, the judge categofised (he
claimant's hearing Joss as moderate but towards the bottom of the bracket and as there was no tinnitus, the award for general damages was
£7,500. As to the need for hearing aids. an award of special damages was made in the sum of £4,067 49. The total award of damages was
therefore £11, 567 49, this was apporttoned so that the first defendant was liable for the sum of £1,272 42 and the second defendant for
£4,279.97.

Conclusion

We predicled in our guide to the new LCB Guidelines {2016) {here), that as lhese guidelines were adopted, de minimis arguments waould
become an increasing feature of NIHL claims. In this Guide. we analysed some 10 000 audiograms and the impact of the LCB Guidelines was
that around 50% of claims broadly fell within a de minimis categorisation

So what can be taken from this most recent judgment?

Whilst there is nothing in this judgment which specifically rejects the LGB Guidelines (2018). and the use of the frequencies of 1, 2 and 3kHz
are siill the norm — it s fair to say that Professor Lutman's concession. in which he appears to accept Mr Singh's suggestion that the loglcal
problems with the LCB guidelines could be avoided by assessing the binaural loss at 2, 3 and 4 kHz, was detrimental to this case.

Itis likely that in future cases where there is a loss at 4kHz, that this argument and studies in support will be utilised by claimants, however, this
doas nol alter the fact that quantifying hearing loss over 4, 2 and 3 kHz and its impact on hearing remains the usual approach.

{1] Guidelines for Medicolegal Practice. Assessment of Hearing Disability-King, Coles Lutman & Robingon. Whurr Publishers, 2003

[1] Hearing Disability Assessment. Report of the Expert Hearing Group, Depariment of Health and Children {ireland) 1998
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Coupty Court Usaporeverd Judapent Evans v 5SECC and 15 Maintenance

His Honour Judge Bidder QC :

L This is a fast track trial of the Claimant’s claim for damnges against 2 of his

former employers for noisc induced hearing loss ("NIHL"). Tt was listed for 2

days.

2, The Claimanl was cmployed by the NCB, for whose fault, if any, ihe 1%
Defendant is responsible, from, it is alleged, 1975 to 1979 and by the 2%

Defendant as a general labonrer from 2000 to 2010,

3. There was an issue as to the [ength of the Claimant’s emi:lnyment with the 1%
Defendan! as a miner, but that is no lenger of significance as the parties do not
dispute the rcport of the siogle joint engineering expert who has assessed the
Claimant's exposure to noisc in his employment as a miner, his employment as
a lubourer with the 2™ Defendant and his olher employmenis in which he was
exposed to noise. Neither party has disputed lhe coaclusions of Mr Nelson,
whose report begins at page 245 of the tridl bundle, and therefors I can accept
those findings. Thus, on the basis of his fAndings, summarised at page 272, Mr
Nelson concludes thal his best estimate of the Claimant’s Noise Immission
Level ("NIL") - that is, the measure of his lifetime noise “dose™ which is
dependent on his daily personal noise exposure level and the number of years
of exposure at that level - is in the region of 104 dB, That takes into account the
likely effect of any hearing protection worn by him. He also has made an
apportionment of the contribution madc by the 1% aud 2* Defendants and by 2
other employers who are not before me to that NIL. He assesses the 1%
Defendant's contribution at 11% in the 2™ Defendants at 37% with Lhe

contribution of 2 other employers at 52%. It is, thercfore, unnecessary for me to
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Connty Court Unapproval Jedgmont Lvans v SSECC and J1 Mainienanece

reach a finding us fo the length of the Claimant’s employment with the 1%

Defendant.

4, Both Defendants have conceded breach of duty, Neither contend for any further
reduction of any award of damages I may make for contributory negligence.

Neither advanccs now any defence of limitation.

5. The Cluimunt was swom to give evidence and confirmed the truth of his witness
statement (but not the belaled an:swc;s he made to queslions which were asked
of him, to which answers, as abjection was taken to them, I have paid no
attcation). No questions were asked of him and, thus, [ can aceept the contents
of his siatement. As $here was also no challenge to the Claimant's factual
instructions to Mr Vivien Singh, consultant otolaryngologist, I also accept the

accilracy of those instructions.

G. The 2 witnesses whose evidence s been explored before me are Mr Singh on

behalf of the Claimant and Prof Lutmun, Emeritus Professor of Audiology.

7. Theyagree that on the basis of the NIL pssessed by Mr Nelsca that the Claimant
~ has suffered NIML as a result of his exposure to noise in his varjous
| employments including VAT by the 1* and 2 Defendanls. However, they

disagree about the quentification of that hearing loss and about whether the loss
is significant or apprcciable.l IF the Claimant does not esiablish on a balancc of
_ probabilities that his hearing loss is significunt or appreciable it is submitted on
behalf of the Defendants that it should be treated by me rs “de minimis" or non-

compensatable.
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8. Quantum of both gencral damages for pain and suffering and foss of mnenity is,
thercfore, also in issuc as is the Claimant’s claim for special damages, which is

for the provision in future years of hearing aids and for the muintenance of those

wids.

9. Prof Lutman relics on and does not challenge the reliability of audiograms tukea
on behalf of the Clrimant and unalysed by Mr Singh. On thal basis he agrees
with Mr Singh's assessment tha! if an average is taken over 3 and 4 kTlz of the
Claimant's N]HL, then that hearing loss, applying the figurcs in the “black

book™ is 11.2 dB.

10.  However, Prof Lutman has used recent “proposed™ guidelines in a paper he co-
nuthored in 2016 with Dr R. R. A. Colcs and Mr J. T. Butfin (the “L C B" paper)
and, using thosc guidclines to quantify the Claitnant’s loss, he assessed it to be
(at least initially) in the order of 1,1 dB which he considered oo small to have

a noticeable effect on the Claimant's day-to-day hearing ability.

11.  The experis’ very long joint stalemeni begins at page 101. It is a most helpful
and detailed document, but it is a document which is in the muin laken up with
setting out in considerable technical detail the profound areas of “disagreement”

between them.

12, Mr Evans, was borm on 23 February 1959, and is now 58 years old, was
exumined by Mr Singh on 27 February 2013. He complained to Mr Singh at that
examination of probiemalic hearing difficulty for around 1 1o 2 years, His right
car was subjectively his worst hearing ear. He found bis hearing loss 1o be
problematic in several domestic and social situations. For example, he had to

turn up the volume of his television to a high level and he struggles to hear the
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conversation, particularly in t(he presence of background noise. He not
infrequently has to ask others to repeat themselves or lo speak up, which he
finds frustrating and embarrussing. He does not suffer from linnitus, He reparted
finishing his shifts with both Defendants and with other emplayers on numerous
occasions having  iemporary muffled hearing sensation associated with a high
pitched ringing sound in his head which would often Jast several hours before

resolving,

13. Both experts upplicd the varions tests in the Coles 2000 guidelines when
reaching thelr joint conclusion that there was, here, NTHL. The NIL estimated
by Mr Nelson, the acousticel énginecring expert, salisfies the R 2 requirement
of the Coles guidelines. The audiogram shows a high-frequency bearing loss in
both ears consistent with the R1 criterion of the guidelines. They agree there is
2 bulge at 3 and 4 kHz in both cars consistent with the R3 criterion. Thus, they
agree, as | have indicated, that on a balance of probabilities there is a noise

induced licaring loss 85 @ result of the Claimant's employments,
14, Their disagreement lies in quantification,

15.  Mr Singh corrects in the joint statemenl an obvious typographical mistuke in bis
originat report which is not of any significance. He does not agsee with Prof
Lutman’s use of the LCB guidelines, which he considers illogical and unfair,
He relies on a joint statement in u previous case in 2014 in which both he and
Prof Lutman had been experts in which siatement he sﬁggcsled to Prof Lutman
thut what he contended were logical problems with the LCB guidelines could
be avoided by sssessing the binaural joss at 2, 3 and 4 kHz, M Singh appends

a copy of the unonymized joint report at uppendix A of the joint stalement. The
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16.

17.

18,

19.

case was similar to this but not identical, The rclevant paragraph from the joint

statement is worth quoling in detail:

“The Claimant’s noise induced hearing loss when averaged at 2, 3 and 4
kHz = audiometric bulge size with weighting given to the least noise
damaged ear = ((5+3+17)+(-2+5+19) x 4}/5 = 7.5dB. This is likely t0

lead to a small but tangible hearing disability,”

In that case the Claimant, like the instant Claimant, bad the larpest hearing loss
at 4 kHz (17 and 19 dB respectively). In this case, in comparison, the hearing

loss at 4 kHz is 10 and 13 dB respectively, plucing the weaker ear last,

It should be noled that Prof Lutman has, after discussion with Mr Singh in this
case, accepted (sce paragraph 39 of the joint statement at pnge 122) that Mr
Singh has s valid point that, il LCB 2016 is strictly used with 1 kHz as the lower

anchor point, the estimation of NIHL in this case may be distoried.

" It seems 1o me that that must be taken us a concessipn by one of the authors of

the 2016 pape.r that thal paper needs refinement. While it is, I accept, a peer-
reviewed paper in a respected journal, it should be noted that the authors
specifically describe it within the paper as a “proposal”. While Miss Williams
for the Defendents tells me, and T accept from her, that LCB 2016 has been
accepted by some 1% instance judges (and, no doubt, rejected by others) it has

not been considered at an appeal level.

Nor have 1 been ciled any responses by experts in this field in other pees-
reviewed papers to the “proposals” in thal paper. Given that Prof Lutman

accepts, in this case, that sirict adherence to the paper by use of the | kHz leve)
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as an anchor point may distort the estimation of NIHL in this case, I do not
cousider that it is necessary for me to conclude, on a balance of probabilities,
that that paper must be accepted as some soit of “gold standard” for the

quantification of NIHL.

20.  If the 2016 paper were applied sirictly, Mr Singh accepts Prof Lutrnan’s

arithmetic as producing an NIHL of 1.1 dB (binaural averaging over 1, 2 and 3

kHz).

21.  Professor Lutmag, faced with what he accepted was the distor.tion caused by
taking | kHz as the lower anchor point, made an adjustmen| recommended in
thc LCB guidelines where there is o steep fall off at 8 kHz and has hese applied
the adjustment by replacing the measured thresholds ut 1 kHz with a valve of 7
dB (instead of the measured value of 15 dB). 7 dB corresponds with the 50

percentile for age associaled hearing loss at 1 kiiz. That can be seen by looking

b ERE

at a diagram sct out at annex 2 to Prof Lutman's main report (trial bundle page
89). If that procedurc was adopted then Prof Lutman re-assesses the NIHL as
2.3 dB (binaurul 1, 2, 3 kHz average), There is no issue between the experts

abouit these calculations.

22, Prof Lutman considers Lhal thase figures for NIHL are too small to be noticesble
end in cross exemination by Miss Williams for the Defendants, Mr Singh agreed

* with that conclusion,
23, lhopel (.:nq now try to summarise the 2 experts respeclive arguments.

24.  Mr Singh considers that the agresmeat between him und Prof Lutman in Ihc

2014 case mulerxally weakens Prof Lutman’s epproach in this case. Prof Lutman
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told me thal Mr Singh misunderstood his position, He said that in the paragraph
that T have quoted above (irial bundle page 128 paragraph 11) the word “This"
does not refer o the previous senlence bu-l 10 his conclusion that his assessed
NIHL in that case was likely to lead to a small bul tangible hearing disability. I
am afrzid that | simply cannot accept that, 1 do not accept that an experienced,
expert and precise scientist used to giving evidence in many cases such as these
would have aflowed paragraph 11 to stand as it was if it did not reflect what il

" so obviously, on its Face, means.

25.  [nmy judgement, Prof Lutman wes in 2014 making a number of concessions in
that poragraph, namely, that .il was appropriate in certain circumstunces to
quantify NTHL usiog an average at 2, 3 and 4 kFlz and that 7.5 dB was likely to
leid to a small but mngible heuring disability. In additic_m, it also-secms to me
thai he was conceding, in that casc, that there was reel significance in heuring
loss al the 4 kHz Frequency, That is true in this case as well. I take (he view,
having heard both Prof Lutman and Mr Singh in relation to this issue that I
should prefer Mr Singh and that this concession undermines he arguments of

Prof Lutman.

26,  Mr Singh also contends thal, having in the 2014 casc accepted a 7.53 dB
binuural disabilily averaged at 2, 3 and 4 kHz, where initially he had taken the
conventional Coles 2000 average of 1, 2 and 3kHz and reached a conclusion of
an NIHL of only 3dB, it is “remarkable” that heee Prof. Lutman takes the view
that the same technique used by Mr Singh which would produce a loss of 11.2dB

averuged binaurally at 3 and 4 kHz is cither incorrect or not significant.
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27.  He also correctly states that Prof. Lutman has apparently uscd 2 kHz as the

better placed anchor to use when arriving at his diagnosis of NIFIL.

28, Next he argues thut the LCB guidelines statc thet the Coles 2000 guidelines will
always underestimate the true magnitude of the noise loss because there will
oflcn be some NIFIL at the anchor points which are usually at the 1 and 8 kHz
frequencies. If that is correct, he argues that to use the LCB guidelines where a
loss of about 11 dB at 3 erd 4 kHz is accepted, to produce (as it does in his main
reporl and also in his revision of thal report in the joint statement) a negligible

or non — appreciable loss is illogical.

29.  When looking at what frequencies to lake 2s averages for the ussessment ;11'
NIHL agninst Age Assessed Uearing Loss (“AAIIL"), while Mr Singh
acknowledges that the 1, 2 and 3 kHz frequencies are the mos! important in .
terms of speech intelligibility be also contends that hearing at 3 and 4kHz is also
very important, Fifst, in support of that he compares tho losses in this case with
thal of the Claiment in the 2014 case and the concession apparently made by
Prof. Lutman und points out (hat, at the higher frequencies this Cluimant is

worse off,

30.  Additionnlly he argues that in the black book (King, Coles and Lutman
“Asscssment of Hearing Disability”) there is an acknowledgment that the
adoption of the 1, 2 and 3 kHz frequencies for coaventional noise loss should
not imply the abseuce of any disability in some individuals with hearing losses
restricted to frequencies outside that range — with there being a significant loss

here at 4 kHz as well as at 3.
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31, That acknowledgment is supported by the recognition by other counlries (such

2s Treland) of the importance of the 4 kHz frequency for noise damage.

32.  Mosl importantly, Mr Singh rclies on an important revicw by Professor Moore
of the Cambridge Neurosciences Departmest in the July 2016 Inlernationul
Journal of Audiology which summarises & large amount of research malerial
supporting the importance of hearing loss at 4 kHz. Thal review is at appendix
B to the joint report and 1 have noted in particular the abstract (page 131) and
the summuries under various headings of research work. For example, also at
page 131 under the heading “Evidence for effects of audibility at high

frequencies on speech intelligibility” Professor Moore writcs:

“There are many studies showing that frequency components ahove 3 kHz

contribute to speech intelligibility for people with normal hearing”.

Again, under the heading: “Effects on speech intefligibility expected from
the Speech Intclligibility Index”, Professor Moore cites an example in the
second column on page 133 of a man of 55 assessed using the LCB 2016

guidclines. He points out that on that basis:

“The mean estimate of the NIHL at 1,2 und 3 kiiz is only 2.4 dB which
would usually be considered as of no importance, The mean estimate of the

NIHL at 1, 2 and 4kHz is more substantial, at 11.7dB.”

That is very similur lo this case. In the sume section, and using the Speech

[nteltigibility Index, Professor Moore also states (ut 134):

“This example illustrates how the noise-induced component of the hearing

loss at frequencies above 3 kHz can leud to sume increase in difficully in
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33.

understanding soft speech in quiet and a marked increase in difficulty in

understunding speech in background noise.”

Under the heading “Other deleierious sffects of high-frequency hearing
loss” Professor Moore notes research suggesting that hearing the voices of
women and children and certain bird song may be compromised by hearing
loss at 4 kHz and above and that the ability to determine whether a sound
is coming from in front or behind, but use of “pir;na cues”, that s,
- reflections from the outer ear, as Professor Lutman cxpln'm.ed to me in his

“evidence may be reduced by 4kHz and above frequency loss.

Finally, In his conclusion scction at page 136 of the Trial Bundle Professor

Moore states:

“Therefore the audiometric threshold at 4 kHz and possibly also at 6 kHz,
should be teaken into account when considereing compensatioh for
- occupational NIHL in a medico-legal context, A major complaint of people
with NIHL is difficulty in understanding speech in noise. A good predictor
of the ubility to understand speech in noise for people with NIHL iy the

average uudiometric threshold at 2 and 4 kHz"

Professor Lutman considered that the Moore paper failed to consider the work
of Professor Dobie and thal that was a defect in the review. In fact there are 2
papers from Dobie cited in the Moore paper and he specifically thanks “Bob
Dobic" for contributions to his paper, Professor Lutman also told me that he
had been one of the original reviewers of the paper and had recommended it for
rejection, That is not an uncommon step in peer reviewed research. Professor

Lutman had to step aside from further reviewing of the paper and it is clear that
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whoever then reviewed the Moore paper thereaficr on its resubmission did
consider it worthy of publication. While [ defer, of course, to Professor
Lutman’s cminer;cc in the Geld, it is difficult not to be struck by the breadth of
the Moore paper and the weight of expert evidence reviewed in it stressing the
importance of 3 and 4kHz sounds to intelligibility of speech, particularly speech

. in nolse.

34,  Professor Lutman considercd {he conclusion at the top of the second column on’

page 132, nunely:

“Overall, the results clearly indicate that speech intelligibility is influenced
by tie audibility of frequency components above 3 kHz. It follows that
reduced audibility of frequencies above 3 kHz, produced by NIHL, has

adverse effects an the ability to understand speech in buckground noise.”

to be u false syllogism, His opinion was that the conclusion did not follow
from the premise. I hardly think that Professor Moose is unaware of the
dangers of false syllogisms and il seems clear lo me that he was, in the
second sentence, expressing his expert conclusion from the evidence which

he had reviewed, though it might appear to be the copclusion of a syllogism.

35.  The Moore paper did, in my judgmeat, add very considerable weight to the

views of Mr Singh.

36.  Morcover, Mr Singh points out that, in his report, Professor Lutman offers no
other explanation for the claimant’s hearing difficulty. Both experts ngrec that
the Claimant has relatively good hearing at and above 2 kHz and [ agree that, in

the absence of any positive conclusion in the Lutman report (his evidence is, in
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. substance, a critique of the Singh couclusions) jt is difficult to see an

explanation for the accepted prablems described by the Claimant other than

NIHL at 3 and 4 kHz.

37.  Inhis oral evidence to me, Mr Singh summarised his position by stating that he
felt that the audiogram bulge was a reflection of noise loss. He stresses the
acceptance in the 2016 LCB paper of the fact that taking the traditional anchor
points will more often than sot underestimate the amount of NIHL. He correctly
points out that Coles 2000, while stating that normally the best frequency to use
as the lower ancher peint is 1kHz recognises that occusionally 2 kHz will be
more appropriale (sce puge 368 of Trial Bundle, first column). The use of the
1kHz anchor point is illogical as it causes the buge eutirely to disuppear in this
case. As Coles 2000 suggests, the Hearing Throshold Level (*HTL") here is at
least 5dB belter here than at 1kHz, In the 2014 casc the 2 experts agreed to use
2, 3 and 4 kHz and also apreed on a 7.5 dB loss wilich was small but significant.

* Here the Claimant's andiogram is worse than that of the Claimunt ig 2014,

38.  In cross cxamination, Mr Singh agreed with Miss Williams that o Professor
Lutman’s reworking of the 1, 2 and 3 average the calculation of NIHL was
2.3dB and he also agreed that that would not cause an appreciable disability or
significant imlpnct (he agreed those phrases were synonymous) on this claimant,
ﬁe also agreed that the 1,2 and 3kHz'uvcrage was the traditionnl method but in
this case he considered that that did nat lead to a just result, Nor did he accept
that Professor Lutman, in his recalculation of the 1,2 and 3 kHz average was
right to correct for the 50% percentile of AAHL because he considere& that Lhe

Claimant’s bearing was better than the 75" percentile (which it is at the 2kHz
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39

* 40,

41.

42,

43,

frequency). Thus he argued that using the 50" percentile would penalise the

Claimant.

He agreed his mothod was not one that was peer reviewed, He was then taken
to his suggested compromise at paragraph 33 of the joint stalement, al which he
supgests that, if the 1, 2 und 3 kEiz average must be taken, given the above 75"
percentilo hearing at 2 kHz it would be fairer to assume 0 dB loss at both 1 and
2 kHz. That calculation led to an average NIHL of 4.93dB, a small, but in his
opinion, appreciable hearing loss, He was not pulting that forward as his view
of the NIHL in this case but merely stating that if the conventional approach
was used and fairly reflected the Claimnant’s better than average hearing at 2dB

then cven then there was an appreciuble loss.

I have 1o say that 1 find that Lo be a useful check on whether Mr Singh’s main

conclusion is correct.

In the joint statement, as [ have stated above, Professor Lutman ackpowledges
the validity of Mr Singh’s criticism of a purist ﬁpp!icuﬁnn of LCB 2016 (see
para 39 page 122). However, his adjustmeat of the measured thresholds with a
value of 7dB still produces an insignificant loss, not only too small to be

noticeable but also 1oo small to advance the claims for future hearing sids.

He criticises Mr Singh for his use of the “speech banann”. 1 do not think that is
a valid criticism, Mr Singh merely uses it as an aid to comprehension of the

significance of cerlain frequencics and explicitly acknowledges its inaccuracies.

He conlends thst the agreed loss of 11dB or so at 3 and 4 kHz cannot be taken

to be significant because of the lack of published research as to whether such
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losses et those frequencles have uny impact and he relies on his collaborative
work with Professor Moot in the case of Hunt v India Mills in which they were
unable to find statistically significant effect of that ndditional hearing loss and,

moreaver, that any trend showed minimal effect,

44.  The key finding, I believe, is set out at page 242 in the bundle afier the

experimental analysis suggested by Moare and is stated as follows:

“Similar to what was secn in the nultiple regression analysis above, there
Is a trend (not statistically significant) for the additional “bulge" in the
audiograms shown above 1o confer a small decrement in performance on

the speech recognition in noise test.

From a scientific point of view, the trend should not be relied upon, as it is
not statistically significant; in other words there is a chance that a repeqt

study might not show the same thing.”

45.  Clearly I must give ;veighl lo that scientific view Gof the significance of the
cvidence, That experiment did not show io scientific probability, the
appreciable impact of the higher frequency losses. However, that anal ysis was
in 2014. The larger scale survey which was clearly needed to establish
statistical significance, if it could do $0, has not taken place and what foliowed
was the Moore survey in 2016 which, in my judgmcat, on balance of

- probabililies does establish the roa} significance of 4 kHz and sbove to those

sulfering from an established NIHL, at that frequency.

~46.  Profcssor Lutman accepts that the inccementul hearing loss at 3 and 4 kHz

means that there is & small window of sounds which arc inaudible tg the
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Claionnt that would be audible but for the probable NIHL (between uboul 15
and 25 dB ot 3 kHz and between about 25 and 35 dB at 4 kHz. :At intensities
somewhat above thasc levels, sounds at those frequeacies will be less loud, bu!
in his opinion, os the intensity increases, the difference in loudness will dﬁninish
and be minimal when intensity exceeds nbout 60dB (normul conversational

speech has an intensity of about 60 dB(A). This phenomenon is referred 10 85

loundness recruitment.

47, Mr Singh contends Lhat there is nothing in the medical literature of which he is
aware to suggest that recruitment of hearing mitigates againsl the disability of
penring loss and he suggests that the phenomenon is considered by most ENT
Consullants isi clinical practice’ to be far more commonly associated with
problemalic synliplomnlology than being & boon and he does put forward 2
articles in the redical literature to support his views, On bolance, I prefer the
view of Mr Singh, the clinician, with bis day to day expetience of individuals
wilh hearing loss, to (hat of the acadenic Professor Lutmun, particularly given

the literuture support for Mr Singh's views,

48. Professor Lutman gives his opinion not only on audibility of sound but on
reduced resolution and audibility associnted with sensorineurn] bearing loss, He
sgain refers to the joint wnnlysis in Hunt v India Mills and lhe luck of a
statistically significant effect found there, although o small trend was revealed.
He also donbts that the lack of pinna cues will muke a material differcnce. That

scems Lo me to be dircctly conlrary to the later Moore review.

49.  Professor Lutman also sclies on 2 recent studics , in 2015 and 2016 respectively

by McShefferty (and others) (set out in trial bundle B). The earlier study
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considers the “just noticeable difference” in speech to noise ratio and poinis out
that there is no benchmark for what is a just noticeable difference in speech to
noise ratio (“*SNR"). The nuthors’ experiments suggested that noise reduction
schemes might need to achieve o benefit of greater than 3dB to be reliably
discriminable. In the later paper, the authors considered the “just meaningtul
difference” (“JMD") in SNR. They found that the mean SNR JMD for more
clinically relevant tasks — willingness at least 50% of the time to swap devices
or altend the clinic for 8 change in SNR (achievable via adjustment of hearing

devices) —was 6-8 dB regardless of hearing ability.

50.  Mr Singh, al page 119 critjciscs the limitations of t_hc 2 studics — and I do not
believe that Professor Lutman has disputed those limitations, but, in my
judgment, more significanily, be contends that if those papers are accepted, all
I'am able 10 conclude is that 3 dB and 6 dB ure likely to be of significance in

- terms of just noticeable and just meaning;ul levels in lerms of speech to n.nisc
rations when considering a relatively brond speech spectrum. Here, however, it
is not in disputc between the experts that there is a binaural noise loss of 11.2dB
averaged at 3 and 4 kHz and, even uccepted the McShefferly research, that
canm;t be regarded ss insignificant. Mr Singh also concludes that the Hunt v
India Mills research fulls far short of what he would expect to be of a standard
worthy of publication and that was accepted by Professor Lutman In mos§

examinatjon,

51, Inmy judgment, there is support in (he Coles 2000 pzlnpcr for tuking an average
of 2, 3 and 4kHz to assess NIHL in certain circumstances and [ prefer the

conclusions of Mr Singh to those of Professor Lutman in relation to the correct
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anchor point, for reasons I have given above. There is agreement between the
experts that there is an 11.2 dB NIHL averaged binaurally at 3 and 4 kHz and I
consider the weight of the expert cvideace favours that as being likely to cause
a material and Bpprccinble: differcnce for this claimant in both audibility ot
sound and resolution of specch. In particular, I prefer the clinical experience of

Mr Singh, wlio is used to seeing Lhe effects of such sensorineurul loss on patients

he treats.

52. I therefore find that the Claimant has proved on a balance of probabilitics that
the loud noise to which he was exposed in his employments with the Fisst and
Sccond Defendunts contributed to that NIHL as the experts find exist and that
that makes a material, significunt and appreciable difference to his capacity lo
hear and understand sounds. In my judgment, that NIFIL explains his reported
symptoms and is unquestionably compensatable and I do not need to consider
the authority of Rothwell and others [2007] URHL 39 whick would have been

relevant for me ta look at and follow had this been a marginal loss of hearing.

53. I have considered the Judicial College guidelines. There is no tinnitus here but
[ would categorise the NIHL as moderate but very much towards the bottam of
the bracket (d) (ii) and for the total NTHL [ consider an award of general

damages of £7,500 would be appropriate.

54,  As to the need for hearing aids, becausc of my findings ubove 1 accept Mr
Singh’s opinion that the Claimant's need for hearing aids has been brought
forwards by 3 ycars as a result of the NIHL. On that basis I see no reason why
the Claimant should not, as a dircct result of the hearing loss caused by his

employments cluim for the type of hearing aid which founds the basis of tbe
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schedule on page 28 of the Trial Bundie and although I have considered tho
counter schedule, the evidence is that the NIHL has brought forward the need
for hearing aids by 5 years. The contention that the cost of hearing aids will
reduce over time is speculative and not established on balance, [ therefore make

an award of special damages in the sum of £4,067.49.

35.  The total award of damages is in the sum of £1 1,567.49 but I must apportion the
demuges in accordance with Mr Nelson's table and I therefore give judgment
for the Claimant against the First Defendaat in the sum of £1,272.42 (11% of
the tolal award) and sgainst the Second Defendant in the sury of £4,279,97 (37%

of the total award),

56.  Aslhave indicated to counsel I shall cause my draft judgment to be sent to the
parties in the usual way fequiring counsel to send to me by emuil any minor
." corrections and T then l-arupnse formally to hand down my corrected judgment
on the 11" December al the Cardiff Civil ang Family Justice Centre. If the
perlies are abie lo agree ancillary matters and an order [ will make an agreed
order at the same time, No one need attend on me on the 11t De¢ember. If the
parties are unsble lo agree ancillary matters and an order 1 shall ask the listing
office to list a shont telephone hearing before me, taking into account the
convenicnce of counsel, preferably on or before m_‘} last silting day before

Chrisimas, namcly, the 20" December.

His Honour Judge Bidder QC
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